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CONSTRUCTION SERVICES AGREEMENT 
SOUTH JORDAN LAKE AVENUE TRAX STATION CONSTRUCTION (CMGC) 

PHASE 1 CONTRACT 
This Construction Services Agreement (“Agreement”) is hereby entered into by and 

between Utah Transit Authority, a public transit district organized under the laws of the State of 
Utah (“UTA”), and Paulsen Construction LLC (“Contractor”). 

RECITALS 
UTA is Constructing two side platforms and amenities between the existing TRAX Red line 
and the existing roads in the Daybreak Community of South Jordan, Utah.  

A. South Jordan Lake Avenue TRAX Station Construction (the “Project”). 
B. On January 9, 2024, UTA issued Request for Proposals No. 24-03819 
(“RFP”),seeking interested parties to submit proposals to perform the work required by 
the Project.   
C. UTA evaluated the responses and determined the Contractor’s response to be the 
most advantageous to UTA. 
D. UTA and Contractor desire to enter into this Agreement to define their respective 
roles and responsibilities with respect to the Project. 
E. Any capitalized terms not otherwise defined herein shall have the meanings set 
forth in the design and construction general conditions appended as an exhibit to this 
Agreement. 

AGREEMENT 
Therefore, the parties agree as follows: 

1. Scope of Work; Standard of Care.  (a) Contractor shall perform the Phase 1 Work. In the 
Contract Documents, “Phase 1 Work” means all the pre-construction Services necessary 
to assist the Parties in reaching agreement on lump sum construction prices and scope of 
work for each of the Projects concerning the Phase 2 elements of the Program 
(construction).  
(b) Contractor shall perform the Work in accordance with the Contract Documents 
(including any attached or incorporated construction drawings, plans, specifications and 
standards or other descriptions of the Work) and applicable industry standards, and in full 
compliance with all applicable laws, regulations and permits. 

2. Schedule.  (a) Contractor shall commence the Phase 1 Work within seven (7) days of 
Contractor’s receipt of a Notice to Proceed (“NTP”) from UTA.  UTA is not required to 
issue a NTP until all insurance and other required documentation is submitted and deemed 
acceptable by UTA. UTA may issue a limited Notice to Proceed (“NTP”) on a portion of 
the Work, and may issue a series of limited NTPs to provide for progression of the Work 
in phases.  Issuance of a limited NTP will not be deemed to require UTA to issue any 
subsequent NTPs, and will not be deemed to obligate UTA to complete the Project or to 
pay Contractor for any portion of the Work not encompassed by an NTP issued by UTA. 
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(b) This Agreement will expire August 31, 2024(“Phase 1 Completion Date”), unless (i) 
UTA and Contractor mutually agree to extend the term of the Agreement through a written 
Change Order in accordance with Section 9, or (ii) UTA and Contractor execute the Phase 
2 Construction Services Amendment, as set forth in Section 9 below.  Contractor shall 
diligently prosecute the Phase 1 Work, and complete the Phase 1 Work prior to the Phase 
1 Completion Date. 
(c) Time is of the essence with respect to the dates set forth in this section. 

3. Price and Payment.  (a) As full compensation for completing the Phase 1 Work in 
accordance with the Contract Documents, UTA shall pay Contractor the lump sum price 
of $51,000 (the “Phase 1 Contract Price”).  The procedures for invoicing and payment 
are set forth in Section 8 below. 

4. Contract Documents. (a) The Contract Documents consist of the following: 

(1) All written amendments and Change Orders to this Agreement executed in 
accordance with Section 9 below; 

(2) This Agreement, including its exhibits; 
(3) Contractor’s Proposal in response to the RFP; and 
(4) The RFP including, without limitation, all attached or incorporated terms, 
conditions, drawings, plans, specifications and standards or other descriptions of the 
Work. 

(b) The parties intend that the Contract Documents include and provide for all aspects of 
the Work that are necessary for the proper initiation, performance, and completion of the 
Project.  The parties intend that the Contract Documents be interpreted in harmony so as 
to avoid conflict, with words and phrases interpreted in a manner consistent with 
construction and design industry standards. 
(c) If any terms of the Contract Documents contradict any other terms, the terms contained 
in the more recent Contract Document will govern. 
(d) Contractor acknowledges that, prior to the execution of this Agreement, it has carefully 
reviewed the Contract Documents for errors, omissions, conflicts or ambiguities (each, a 
“Discrepancy”), and is not aware of any Discrepancies as of the execution of this 
Agreement. If the Contractor becomes aware of a Discrepancy, the Contractor shall 
immediately notify UTA’s Project Manager of that Discrepancy in writing.  UTA’s Project 
Manager shall promptly resolve the Discrepancy in writing.  Contractor’s failure to 
promptly notify UTA of an apparent discrepancy will be deemed a waiver of Contractor’s 
right to seek an equitable adjustment to the Agreement.  

(e) The Contract Documents form the entire contract between UTA and the Contractor and 
by incorporation in this Agreement are as fully binding on the parties as if repeated in this 
Agreement.  No oral representations or other agreements have been made by the parties 
except as specifically stated in the Contract Documents.  

5. Representatives of the Parties.  (a) UTA designates David Osborn as its Project Manager, 
and Jared Scarbrough as its Senior Representative.  UTA’s Contract Administrator for this 
Agreement is Jolene Higgins.  Questions or correspondence regarding the contractual 
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aspects of this Agreement should be directed to Jolene Higgins _ at the address set forth in 
Section 12 below.  UTA’s Project Manager, Senior Representative, and Contract 
Administrator are referred to collectively as the “UTA Representatives.” 
(b) Contractor designates Jason Bartschi as its Project Manager and John Paulsen as its 
Management Representative (collectively, the “Contractor Representatives”). 

6. Key Personnel. Contractor’s Proposal specified certain individuals as key personnel with 
respect to the Work to be performed under this Agreement. This Agreement was awarded 
based on Contractor’s representation that such key personnel would be engaged in their 
respective capacities, at the commitment levels indicated, for the full duration of the 
Project. Contractor shall not make changes in the Key Personnel staffing without the 
written approval of UTA, such approval not to be withheld unreasonably. Any 
replacements of key personnel must have the same substantive and qualitative experience 
as the individuals identified in Contractor’s Proposal. 

7. Phase 2 Construction Services Amendment. If UTA and Contractor agree on a scope of 
construction services and a lump sum price for those services, UTA and Contractor will 
execute an amendment to this Agreement (the “Phase 2 Construction Services 
Amendment”).  The Phase 2 Construction Services Amendment will detail the scope, 
schedule, and price of the Phase 2 construction work, and will include other terms and 
conditions applicable to construction work.  Execution of this Agreement in no way 
obligates UTA to execute the Phase 2 Construction Services Amendment. The process for 
negotiating a Phase 2 Construction Services Amendment is described in the RFP. 

8. Invoicing and Payment.  (a) To receive payment, Contractor shall submit to UTA an 
Application for Payment requesting payment for all Phase 1 Work performed as of the date 
of the Application for Payment.  Contractor shall not submit Applications for Payment 
more often than once per month.  The Application for Payment must be accompanied by 
supporting documentation sufficient to establish, to UTA’s reasonable satisfaction, 
Contractor’s entitlement to receive payment.   
(b) Application for Payment will constitute Contractor’s representation that the Phase 1 
Work described therein has been performed consistent with the Contract Documents and 
has progressed to the point indicated in the Application for Payment. 
(c) UTA shall pay Contractor all amounts properly requested and documented within thirty 
(30) days of receipt of an Application for Payment.  Notwithstanding the preceding 
sentence, if UTA determines that Contractor is not entitled to all or part of an Application 
for Payment as a result of Contractor’s failure to meet its obligations hereunder, UTA will 
notify Contractor in writing at least five (5) days prior to the date payment is due.  The 
notice must indicate the specific amounts UTA intends to withhold, the reasons and 
contractual basis for the withholding, and the specific measures Contractor must take to 
rectify UTA’s concerns.  Contractor and UTA will attempt to resolve UTA’s concerns prior 
to the date payment is due. If the parties cannot resolve such concerns, Contractor may 
pursue its rights under the Contract Documents.  Contractor shall continue to perform the 
Phase 1 Work pending the resolution of any such dispute. 
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9. Change Orders.  Contractor shall not undertake any activity that materially changes the 
Phase 1 Work, or materially deviates from the requirements of the Contract Documents, 
except as authorized by a written Change Order signed by Contractor and UTA. 

10. Indemnity. Contractor, to the fullest extent permitted by law, shall indemnify, hold 
harmless and defend UTA, its officers, directors, and employees from and against claims, 
losses, damages, liabilities, including attorneys’ fees and expenses, for bodily injury, 
sickness or death, and property damage or destruction to the extent resulting from the 
negligence or willful misconduct of Contractor, Contractor’s consultants and 
subcontractors, anyone employed directly or indirectly by any of them or anyone for whose 
acts any of them may be liable. 

11. Insurance. Contractor shall obtain and maintain the insurance coverages set forth in Exhibit 
B, and comply with the obligations set forth in Exhibit B. 

12. Notices.  (a) To be deemed valid, all notices, requests, claims, demands and other 
communications between the parties (“Notices”) must be in writing and addressed as 
follows: 
If to Utah Transit Authority:    With a required copy to: 

 Utah Transit Authority    Utah Transit Authority 
 Attn: Jolene Higgins     Attn: General Counsel 
 669 West 200 South     669 West 200 South 
 Salt Lake City, UT 84101    Salt Lake City, UT 84101. 
  

If to the Contractor:     
 Paulsen Construction 
 Attn: John Paulsen 

3075 S. Specialty Cir 
Salt Lake City, Utah 84115      
(b) To be deemed valid, Notices must be given by one of the following methods: (i) by 
delivery in person (ii) by a nationally recognized next day courier service, (iii) by first 
class, registered or certified mail, postage prepaid.   
(c)  Either party may change the address at which that party desires to receive written notice 
by delivery of Notice of such change to the party as set forth above.  Notices will be deemed 
effective on delivery to the notice address then applicable for the party to which the Notice 
is directed, provided, however, that refusal to accept delivery of a Notice or the inability to 
deliver a Notice because of an address change that was not properly communicated shall 
not defeat or delay the effectiveness of a Notice. 

13. Audit Rights.  Contractor shall retain all books, papers, documents, accounting records 
and other evidence to support any cost-based billings allowable under this Agreement. 
Such records shall include, without limitation, time sheets and other cost documentation 
related to the performance of labor services, as well as subcontracts, purchase orders, other 
contract documents, invoices, receipts or other documentation supporting non-labor costs. 
Contractor shall also retain other books and records related to the performance, quality or 
management of this Agreement and/or Contractor’s compliance with this Agreement. 
Records shall be retained by Contractor for a period of at least six (6) years, or until any 



Contract 24-03819 

audit initiated within that six-year period has been completed (whichever is later). During 
this six-year period, such records shall be made available at all reasonable times for audit 
and inspection by UTA and other authorized auditing parties. Copies of requested records 
shall be furnished to UTA or designated audit parties upon request. Contractor agrees that 
it shall flow-down (as a matter of written contract) these records requirements to all 
subcontractors utilized in the performance of this Agreement at any tier. 

14. Termination.  (a) Upon ten (10) days’ written notice to Contractor, UTA may, for its 
convenience and without cause, elect to terminate this Agreement.  If UTA terminates the 
Agreement for its convenience, UTA shall pay Contractor for Phase 1 Work performed up 
to the date of the notice of termination, plus Contractor’s reasonable costs attributable to 
the termination.  
(b) If Contractor materially fails to perform any of its obligations under this Agreement, 
and such failure is not cured within ten (10) days of written notice from UTA identifying 
the breach, then UTA may terminate the Agreement for default.  If UTA terminates the 
Agreement for default, UTA shall pay Contractor for Phase 1 Work satisfactorily 
performed up to the date of the notice of termination, less costs and expenses incurred by 
UTA as a result of the default. 

15. Counterparts.  The parties may execute this Agreement in any number of counterparts, 
each of which when executed and delivered will constitute a duplicate original, but all 
counterparts together will constitute a single agreement. 

16. Work Product.  (a)  All drawings, specifications, reports, calculations, and other 
documents furnished by Contractor to UTA pursuant to this Agreement (those documents, 
the “Work Product”) are deemed to be instruments of service and Contractor shall retain 
the ownership and intellectual property rights therein. 

(b) Upon UTA’s payment in full for the Phase 1 Work required for Contractor to prepare 
any Work Product, Contractor will be deemed to have granted to UTA a license to use that 
Work Product in connection with the design, construction, occupancy, and maintenance of 
the Project, or any other UTA project or facility. 

17. Prohibited Interest.  No member, officer, agent, or employee of UTA during his or her 
tenure or for one year thereafter shall have any interest in, direct or indirect, including 
prospective employment by, Contractor or the proceeds under this Agreement without 
specific written authorization by UTA. 

18. Assignment.  Contractor acknowledges that the Work to be performed by Contractor is 
considered personal by UTA. Contractor shall not assign or transfer its interest in this 
Agreement without prior written approval by UTA. 

19. Successorship.  Contractor and UTA intend that the provisions of the Contract Documents 
are binding upon the parties, their employees, agents, heirs, successors and permitted 
assigns. 

20. Governing Law.  The Agreement is governed by the laws of the State of Utah, without 
giving effect to its conflict of law principles.  Actions to enforce the terms of this 
Agreement may only be brought in the Third District Court for Salt Lake County, Utah. 
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21. Severability. If any provision or any part of a provision of the Contract Documents is 
finally determined to be superseded, invalid, illegal, or otherwise unenforceable, such 
determination shall not impair or otherwise affect the validity, legality, or enforceability of 
the remaining provision or parts of the provision of the Contract Documents, which will 
remain in full force and effect as if the unenforceable provision or part were deleted. 

22. No Waiver.  The failure of either Contractor or UTA to insist, in any one or more instances, 
on the performance of any of the obligations required by the other under the Contract 
Documents shall not be construed as a waiver or relinquishment of such obligation or right 
with respect to future performance. 

23. Headings.  The headings used in this Agreement, or any other Contract Document, are for 
ease of reference only and shall not in any way be construed to limit or alter the meaning 
of any provision. 

24. Amendments.  The Contract Documents may not be changed, altered, or amended in any 
way except in writing signed by a duly authorized representative of each party. 

25. Effectiveness; Date.  This Agreement will become effective when all parties have fully 
signed it.  The date of this Agreement will be the date it is signed by the last individual to 
sign it (as indicated by the date associated with that individual’s signature). 

 
UTAH TRANSIT AUTHORITY   PAULSEN CONSTRUCTION LLC 
 
__________________ Date __________  __________________ Date __________ 
David Hancock     John W. Paulsen   
Chief Capital Services Officer   President 
 
__________________ Date __________   
Jared Scarbrough        
Director of Capital Design & Construction 
 

Approved as to Legal Form:   
__________________ Date __________ 
Mike Bell  
Utah Transit Authority 
Legal Counsel 
 
 

Reviewed and Recommended 

__________________ Date __________   
David Osborn 
Project Manager III  
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Exhibit A 

Scope of work 

SCOPE OF PHASE 1 PRE-CONSTRUCTION SERVICES  

The objective of the Phase 1 Pre-Construction Services Agreement and its associated tasks is 
to create a teaming atmosphere that will allow UTA, the Contractor and the Project 
stakeholders as appropriate and available to work jointly and cooperatively to deliver the 
highest quality Project within or under the budget as determined by UTA.  The Phase 1 Pre-
Construction Services Agreement not-to-exceed price covers all pre-construction services up 
to the execution of the Phase 2 Construction Services Amendment, if such Phase 2 
Construction Services Amendment is executed. Phase 2 Construction Services is contingent on 
funding. 

 

TASK  DESCRIPTION  
Task 1– Project 
Management 
(Lump Sum) 

The Contractor shall provide a  PM, CM and associated staff.  This Task 1 
only includes services that are not encompassed in any of the other tasks 
identified in this Section 1.7.   

Task 1A – 
Consultation on 
planning, final 
design and 
construction 
(Lump Sum) 

The Contractor shall consult with, advise, assist, and provide 
recommendations to UTA, the design team(s), and project stakeholders and 
needed, on all aspects of the planning, design, and construction, as requested 
by UTA. This task includes recommendations on design packaging and long 
lead time items to advance construction to meet the schedule.   

Task 2 – 
Constructability 
and material 
availability 
reviews and on-
going VE  
(Lump sum) 

The Contractor shall provide constructability and material availability 
reviews, along with written reports and recommendations, of the preliminary 
design drawings in the Appendix, final design drawings, and release for 
construction drawings. The VE process during the Phase 1 Pre-Construction 
Services Contract will be considered an ongoing, integrated process as the 
design progresses. The Contractor shall provide on-going constructability 
reviews and VE for the Project, including written reports and 
recommendations of the preliminary design drawings in the Appendix, of the 
final design drawings, and release for construction drawings. During the 
Phase 1 Pre-Construction Services Agreement, UTA, its designers, Project 
stakeholders as appropriate and available, and the Contractor will formally 
meet on a bi-weekly basis to review the major cost elements of the Project. 
The meetings and follow up assignments will be structured to reduce the cost 
of the Project and or improve the value of the project to UTA.  This process 
is intended to provide an interactive and cooperative forum to generate value. 
This process will be incorporated into the on-going Project design process 
and as such does not provide a means to create “typical” VE proposals and 
measure the savings. However, Any savings estimated to accrue to the 
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Project due to the VE process during this Phase 1 Pre-Construction Services 
Agreement will accrue solely to the benefit of UTA.  

Task 2A – 
Review of all 
design and 
release for 
construction 
drawings (Lump 
Sum) 

The Contractor shall review final design drawings, contract document 
drawings and specifications and release for construction design drawings and 
specifications, identify revisions to improve clarity for bidding or 
competitive procurement, and propose revisions that reduce construction 
costs and time of performance in written reports submitted to UTA upon 
UTA's request.   

Task 2B- 
Identification 
of Project 
elements 
requiring less 
than 100% 
design     
(Lump Sum) 

The Contractor shall identify various elements of the Project that may require 
less than 100% design and make recommendations of such to UTA.  
 

Task 3 – 
Conduct of 
construction 
plan           
(Lump Sum) 

The Contractor shall submit a written conduct of construction plan to UTA.  
The Contractor shall address proposed construction phasing, staging, and 
field office needs; parking requirements during construction; construction 
equipment storage; use of public roadways and UTA rail line property; 
coordination of work with UTA railroad operations, including utility 
disruptions; protection of properties; dirt/debris mitigation; storm water 
drainage management; temporary facilities; traffic management; noise and 
vibration control; work hours, including, number of shifts and weekends; 
temporary road closures or detours; emergency vehicle provisions; 
maintenance of access to all properties; public and worker safety protections; 
security; coordination with the Project stakeholders; and maintenance of 
construction work zones. The Contractor shall focus on techniques and plans 
to mitigate impacts to UTA rail operations and auto/bicycle/pedestrian 
traffic.  

Task 3B – 
Identification of 
long lead items 
(Lump Sum) 

The Contractor shall identify any long lead items, in a letter to UTA, which 
should be procured prior to completion of design so that the schedule is met.   

Task 4 – Permit 
documentation 
preparation and 
assistance  
(Lump Sum) 

The Contractor shall prepare, with assistance from UTA, the necessary 
documentation to obtain permits from South Jordan.  It is anticipated that the 
Contractor will be responsible for obtaining building permits. The Contractor 
will work with Project stakeholders to develop best practices to handle storm 
water runoff and conform to the City’s construction traffic control. The 
Contractor shall pay for the permits and will be responsible to develop 
exhibits to the permits, as necessary. 
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Task 5 – On-
going risk 
analysis 
participation 
(Lump Sum) 

The Contractor shall participate in on-going risk analysis.  The outcome of 
the on-going risk analysis should be allocations of risks during the Phase 2 
Construction Services Amendment.  UTA anticipates that this Task 5 will 
include a limited number of half-day meetings during which risk philosophy, 
issues, and allocation will be discussed by UTA, the Contractor and the 
Project stakeholders as appropriate and available.  

Task 6 – On-
going cost 
estimating 
(Lump Sum) 

The Contractor shall provide on-going open book cost estimating. The 
Contractor shall prepare and submit to UTA a construction cost estimate of 
the preliminary design, final design and construction documents design. On 
or about the completion of release for construction design documents for the 
Project the Contractor shall prepare and submit construction cost estimates 
that, when agreed to by UTA, will become the lump sum prices for the Phase 
2 Construction Services Amendment.  If the initial lump sum construction 
cost estimates appear to be exceeding UTA’s established construction 
budgets, the Contractor shall notify UTA accordingly and propose how to 
complete the work within budget. If UTA and the Contractor cannot agree on 
lump sum prices for the Project, UTA reserves the right to terminate the 
CMGC Contract and procure the work in an alternative manner, as UTA 
deems appropriate.  In the event of early termination, UTA will compensate 
the Contractor based upon work performed prior to the termination for which 
the Contractor can provide appropriate documentation that such work was 
performed for the Project. The Contractor shall identify the risks that it 
assumed when preparing the cost estimates at preliminary design, final 
design, contract documents design and release for construction design and 
submit such assumptions with the cost estimates to UTA.   

Task 6A – 
Critical Path 
Method 
schedule  
(Lump Sum) 

In conjunction with development of the lump sum for the Project the 
Contractor shall prepare a detailed, baseline, cost-loaded, CPM schedule for 
schedule management and progress payment processing during the Project.  
In addition to the schedule, the Contractor shall submit a finalized budget, 
estimated payment schedule, and schedule control management plan to 
ensure completion of construction within budget and in accordance with the 
baseline schedule.   
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Exhibit B 

Insurance 

Project Minimum Insurance Requirements  
 

Contractor shall procure and maintain for the duration of the contract, and for 6 years thereafter, 
insurance against claims for injuries to persons or damages to property which may arise from or 
in connection with the performance of the work hereunder by the contractor, his agents, 
representatives, employees, or subcontractors.  
 
MINIMUM SCOPE AND LIMIT OF INSURANCE   
 
Coverage shall be at least as broad as:  
 

1. Commercial General Liability (CGL): Commercial general liability (“CGL”) 
insurance for all operations in a form providing coverage not less than that of standard 
commercial general liability insurance. The CGL insurance shall be on an occurrence 
form and cover all operations of the contractor and its subcontractors, including 
independent contractors. The CGL insurance shall, at a minimum, provide coverage for 
bodily injury, products and completed operations coverage, contractual liability and 
personal injury liability with limits not less than: 

a. $4 million per occurrence for bodily injury and property damage, with a 
maximum deductible or self-insured retention of $100,000. 

b. $4 million per occurrence for products/completed operation coverage. 
c. $2 million per occurrence for personal and advertising injury and contractual 

liability. 
The CGL insurance shall not have any coverages that delete or deny coverage 
including, but not limited to, ISO Form 2294. The contractor shall obtain approval of 
the CGL policy from UTA prior to executing the contract. 

2. Automobile Liability: Automobile liability insurance covering bodily injury and 
property liability exposures relating to all owned, hired or non-owned autos used in 
conjunction with the contract work. Such insurance shall have a combined single limit 
of not less than $2 Million.  

3. Workers’ Compensation: Worker’s compensation insurance as required by the State 
of Utah, with statutory limits, and employers’ liability insurance with a limit of no less 
than $500,000 each accident, $500,000 disease-policy limit and $500,000 disease-each 
employee.  

4. Professional Liability: Professional liability insurance with limits no less than $2 
million per occurrence or claim, and $1,000,000 with a maximum deductible or self-
insured retention of $100,000.  
 

If the contractor maintains higher limits than the minimums shown above, UTA requires and shall 
be entitled to coverage for the higher limits maintained by the contractor. Any available insurance 
proceeds in excess of the specified minimum limits of insurance and coverage shall be available 
to UTA.  
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Deductibles and Self-Insured Retentions  
 
Any deductibles or self-insured retentions must be declared to and approved by UTA. At the option 
of UTA, either: the contractor shall cause the insurer to reduce or eliminate such deductibles or 
self-insured retentions as respects UTA, its officers, officials, employees, and volunteers; or the 
contractor shall provide a financial guarantee satisfactory to UTA guaranteeing payment of losses 
and related investigations, claim administration, and defense expenses.  
 
Other Insurance Provisions  
 
The insurance policies are to contain, or be endorsed to contain, the following provisions:  
 

1. Excepting the worker’s compensation and professional liability policies, UTA, 
SLCDA, and their respective officers, officials, employees, and volunteers are to be 
covered as additional insureds with respect to liability arising out of with respect to 
liability arising out of work or operations performed by or on behalf of the contractor 
including materials, parts, or equipment furnished in connection with such work or 
operations and automobiles owned, leased, hired, or borrowed by or on behalf of the 
contractor. General liability coverage can be provided in the form of an endorsement 
to the contractor’s insurance (at least as broad as ISO Form CG 20 10, CG 11 85 or 
both CG 20 10 and CG 20 37 forms if later revisions used).  

2. For any claims related to this project, the contractor’s insurance coverage shall be 
primary insurance as respects UTA, its officers, officials, employees, and volunteers. 
Any insurance or self-insurance maintained by UTA, its officers, officials, employees, 
or volunteers shall be excess of the contractor’s insurance and shall not contribute with 
it.  

3. Each insurance policy required by this clause shall provide that coverage shall not be 
canceled, except with notice to UTA.  

 
If the project does not involve new or major reconstruction, at the option of UTA, an Installation 
Floater may be acceptable. For such projects, a Property Installation Floater shall be obtained that 
provides for the improvement, remodel, modification, alteration, conversion or adjustment to 
existing buildings, structures, processes, machinery and equipment. The Property Installation 
Floater shall provide property damage coverage for any building, structure, machinery or 
equipment damaged, impaired, broken, or destroyed during the performance of the Work, 
including during transit, installation, and testing at UTA’s site.  
 
Claims Made Policies  
 
If any coverage must be written on a claims-made coverage form:  
 

1. The retroactive date must be shown, and this date must be before the execution date of 
the contract or the beginning of contract work.  

2. Insurance must be maintained and evidence of insurance must be provided for at least 
five (5) years after completion of contract work.  
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3. If coverage is canceled or non-renewed, and not replaced with another claims-made 
policy form with a retroactive date prior to the contract effective, or start of work date, 
the contractor must purchase extended reporting period coverage for a minimum of five 
(5) years after completion of contract work.  

4. A copy of the claims reporting requirements must be submitted to UTA for review.  
 
Acceptability of Insurers  
 
Insurance is to be placed with insurers with a current A.M. Best rating of no less than A: VII, 
unless otherwise acceptable to UTA.  
 
Waiver of Subrogation  
 
Contractor hereby agrees to waive rights of subrogation which any insurer of contractor may 
acquire from contractor by virtue of the payment of any loss. Contractor agrees to obtain any 
endorsement that may be necessary to affect this waiver of subrogation. The Workers’ 
Compensation policy shall be endorsed with a waiver of subrogation in favor of UTA for all work 
performed by the contractor, its employees, agents and subcontractors.  
 
Verification of Coverage  
 
Contractor shall furnish UTA with original certificates and amendatory endorsements, or copies 
of the applicable insurance language, effecting coverage required by this contract. All certificates 
and endorsements are to be received and approved by UTA before work commences. However, 
failure to obtain the required documents prior to the work beginning shall not waive the 
contractor’s obligation to provide them. UTA reserves the right to require complete, certified 
copies of all required insurance policies, including endorsements, required by these specifications, 
at any time.  
 
Subcontractors  
 
Contractor shall require and verify that all subcontractors maintain insurance meeting all the 
requirements stated herein, and contractor shall ensure that UTA is an additional insured on 
insurance required from subcontractors. For CGL coverage subcontractors shall provide coverage 
with a form at least as broad as CG 20 38 04 13.  Contractor may adopt a contractor controlled 
insurance program to meet this requirement. 
 
Special Risks or Circumstances  
 
UTA reserves the right to modify these requirements, including limits, based on the nature of the 

risk, prior experience, insurer, coverage, or other circumstances. 

 

 

 



Contract 24-03819 

Exhibit C to Phase 1 Construction Services Amendment 
Design and Construction General Conditions 

ARTICLE 1 

General 

1.1 Cooperation.  UTA and Contractor commit at all times to cooperate fully with each 
other and proceed on the basis of trust and good faith, so as to permit each party to realize the 
benefits afforded under the Contract Documents. 

 
1.2 Professional Standards.  Contractor shall perform the Work in a good and 

workmanlike manner, and shall use reasonable skill, care, and diligence.  If the Work includes 
professional services, Contractor shall perform those services in a professional manner, using at 
least that standard of care, skill and judgment that can reasonably be expected from similarly 
situated professionals. 

 
1.3 Definitions.  Terms that are defined in the Agreement have the same definition in 

all the Contract Documents, including in these General Conditions.  Unless expressly modified by 
the Agreement, the following definitions shall also apply to all Contract Documents: 

“Agreement” means the document signed by Contractor and UTA to which these General 
Conditions are attached as an exhibit or into which these General Conditions are incorporated by 
reference. 

“Application for Payment” shall mean an invoice for a progress or final payment made in 
accordance with the requirements of Article 4. 

“Basis of Design Documents” means those preliminary drawings, concept design drawings, 
technical requirements, performance requirements, project criteria, or other documents that are (i) 
included in the Contract Documents, and (ii) serve as the basis or starting point for design services 
to be performed by Contractor, if any. 

“Claim” has the meaning indicated in Section 8.1 of these General Conditions. 

“Construction Documents” means the final drawings and specifications that set forth in detail the 
requirements for construction of the Project.  

“Contract Documents” means those documents designated as Contract Documents in the 
Agreement. 

“Contract Times” means the guaranteed dates for Substantial Completion, Final Completion (if 
applicable), and any other deadlines for completion of the Work, or a part thereof, all as set forth 
in the Agreement. 

“Contractor” means the entity that has entered into a contract with UTA to perform construction 
and other services as detailed in the Contract Documents.  The Contractor may be a CM/GCer, 
general contractor, Construction Manager/General Contractor, or other type of entity. 
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“Day” means a calendar day unless otherwise specifically noted in the Contract Documents. 

“Differing Site Condition” has the meaning indicated in Section 3.2 of these General Conditions. 

“Final Completion” has the meaning indicated in Section 4.7 of these General Conditions. 

“Force Majeure Event” means a delay caused by any national or general strikes, fires, riots, acts 
of God, acts of the public enemy, floods, acts of terrorism, unavoidable transportation accidents or 
embargoes, or other events:  (i) which are not reasonably foreseeable as of the date the Agreement 
was executed; (ii) which are attributable to a cause beyond the control and without the fault or 
negligence of the party incurring such delay; and (iii) the effects of which cannot be avoided or 
mitigated by the party claiming such Force Majeure Event through the use of commercially 
reasonable efforts. The term Force Majeure Event does not include a delay caused by seasonal 
weather conditions, inadequate construction forces, general economic conditions, changes in the 
costs of goods, or Contractor’s failure to place orders for equipment, materials, construction 
equipment or other items sufficiently in advance to ensure that the Work is completed in 
accordance with the Contract Documents. 

“General Conditions” means this document. 

“Legal Requirements” means all applicable federal, state, and local laws, codes, ordinances, rules, 
regulations, orders and decrees of any government or quasi-government entity having jurisdiction 
over the Project or Site, the practices involved in the Project or Site, or any Work including, without 
limitation, those related to safety and environmental protection. The terms Legal Requirements 
shall also include any requirements or conditions included in a permit required for, or issued in 
conjunction with, the Project. 

“Potential Change Notice” has the meaning indicated in Section 7.3 of these General Conditions. 

“Project” means the construction project described in the Agreement. 

“Punchlist” means shall mean a schedule of Work items (developed in accordance with the 
procedures described in Article 4) which remain to be completed prior to Final Completion, but 
which do not adversely affect the performance, operability, capacity, efficiency, reliability, cost 
effectiveness, safety or use of the Project after Substantial Completion.  

“Schedule of Values” means the detailed statement furnished by Contractor and approved by UTA 
in accordance with Section 4.1, which statement outlines the various components of the Contract 
Price and allocates values for all such components in a manner that can be used for preparing and 
reviewing invoices.  

“Site” means the land or premises on which the Project is located, as more particularly defined and 
described in the Contract Documents. 

“Subcontractor” means any person or entity (including subcontractors at any tier, design engineers, 
laborers and materials suppliers) retained by Contractor or any other Subcontractor to perform a 
portion of Contractor’s obligations under the Contract Documents. 
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“Substantial Completion” or “Substantially Complete” has the meaning indicated in Section 4.6 
of these General Conditions. 

“Work” means all obligations, duties, requirements, and responsibilities for the successful 
completion of the Project by Contractor, including furnishing of all services and/or equipment 
(including obtaining all applicable licenses and permits to be acquired by Contractor) in 
accordance with the Contract Documents. 

ARTICLE 2 

Contractor’s Services 

2.1 General Services. 
 

2.1.1 Contractor’s Project Manager shall be reasonably available to UTA and shall have 
the necessary expertise and experience required to supervise the Work. Contractor’s Project 
Manager shall communicate regularly with UTA and shall be vested with the authority to act on 
behalf of Contractor. 

 
2.1.2 Contractor shall provide UTA with a monthly status report detailing the progress of 

the Work, including: (i) whether the Work is proceeding according to schedule; (ii) whether 
discrepancies, conflicts, or ambiguities exist in the Contract Documents that require resolution; 
(iii) whether unusual health and safety issues exist in connection with the Work;  and (iv) other 
items that require resolution so as not to jeopardize Contractor’s ability to complete the Work for 
the Contract Price and within the Contract Time(s). 

 
2.1.3 Unless a schedule for the execution of the Work has been attached to the Agreement 

as an exhibit at the time the Agreement is executed, Contractor shall prepare and submit, within 
seven (7) Days of the execution of the Agreement, a schedule for the execution of the Work for 
UTA’s review and response. The schedule must indicate the dates for the start and completion of 
the various stages of Work, including the required dates when UTA obligations must be completed 
to enable Contractor to achieve the Contract Time(s).  Such UTA obligation dates may include 
(where contemplated in the Contract Documents):  (i) Site availability requirements; and/or (ii) 
dates when UTA information or approvals are required. The schedule shall be revised as required 
by conditions and progress of the Work, but such revisions shall not relieve Contractor of its 
obligations to complete the Work within the Contract Time(s), as such dates may be adjusted in 
accordance with the Contract Documents. UTA’s review of, and response to, the schedule shall not 
be construed as relieving Contractor of its complete and exclusive control over the means, 
methods, sequences and techniques for executing the Work.  

 
2.2 Design Services.  If the Work includes any design services, provisions 2.2.1 through 

2.2.8 apply. 
 

2.2.1 Contractor shall provide the necessary design services, including architectural, 
engineering and other design professional services, for the preparation of the required drawings, 
specifications and other design submittals to permit Contractor to complete the Work consistent 
with the Contract Documents. Contractor shall ensure that design services are performed by 
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qualified, licensed design professionals employed by Contractor, or by qualified, independent 
licensed design consultants procured by Contractor.  

  
2.2.2 Contractor and UTA shall, consistent with any applicable provision of the Contract 

Documents, agree upon any interim design submissions that UTA may wish to review, which 
interim design submissions may include design criteria, drawings, diagrams, and specifications 
setting forth the Project requirements. Interim design submissions must be consistent with the 
Basis of Design Documents, as the Basis of Design Documents may have been changed through 
the design process set forth in this Section 2.2.2. On or about the time of the scheduled 
submissions, Contractor and UTA shall meet and confer about the submissions, with Contractor 
identifying during such meetings, among other things, the evolution of the design and any changes 
to the Basis of Design Documents, or, if applicable, previously submitted design submissions. 
Changes to the Basis of Design Documents shall be processed in accordance with Article 7. 
Minutes of the meetings, including a full listing of all changes, will be maintained by Contractor 
and provided to all attendees for review.  Following the design review meeting, UTA will be 
entitled to at least ten (10) Days to review and approve the interim design submissions and meeting 
minutes. 

 
2.2.3 To the extent not prohibited by the Contract Documents or Legal Requirements, 

and with the approval of UTA, Contractor may prepare interim design submissions and 
Construction Documents for a portion of the Work to permit construction to proceed on that portion 
of the Work prior to completion of the Construction Documents for the entire Work. 

 
2.2.4 Contractor shall submit proposed Construction Documents to UTA, which must be 

consistent with the latest set of interim design submissions, as such submissions may have been 
modified in a design review meeting and recorded in the meeting minutes. The parties shall have 
a design review meeting to discuss, and UTA shall review and approve, the Construction 
Documents in accordance with the procedures set forth in Section 2.2.2 above.  Contractor shall 
submit one set of approved Construction Documents to UTA prior to commencement of 
construction. 

 
2.2.5 UTA’s review and approval of interim design submissions, meeting minutes, and 

Construction Documents is for the purpose of mutually establishing a conformed set of Contract 
Documents compatible with the requirements of the Work.  Neither UTA’s review nor approval of 
any interim design submissions, meeting minutes, and Construction Documents shall be deemed 
to: (i) relieve Contractor from its obligations to comply with the Contract Documents; (ii) relieve 
Contractor from its obligations with respect to the accuracy of the design submittals; or (iii) 
transfer any design liability from Contractor to UTA. 

 
2.2.6 Upon completion of the Work, and as a condition to receiving final payment 

pursuant to Section 4.7, Contractor shall prepare and provide to UTA a final set of as-built 
drawings, depicting the Project as completed, including all changes to the Project made subsequent 
to the approval of the Construction Documents. 

 
2.2.7 All drawings, specifications, interim design submissions, Construction Documents, 

and other documents furnished by Contractor to UTA pursuant to the Contract Documents (those 
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documents, the “Work Product”) are deemed to be instruments of service and Contractor shall 
retain the ownership and intellectual property rights therein. 

 
2.2.8 Once UTA has made a corresponding payment for the Work required for Contractor 

to prepare any Work Product, Contractor will be deemed to have granted to UTA a license to use 
that Work Product in connection with the construction, occupancy, and maintenance of the Project, 
or any other UTA project or facility. 

 
2.3 Government Approvals, Permits, and Legal Requirements. 

 
2.3.1 Except where the Contract Documents expressly state that UTA will be responsible 

for a specific entitlement, Contractor shall obtain and pay for all necessary permits, approvals, 
licenses, government charges and inspection fees required for the prosecution of the Work by any 
government or quasi-government entity having jurisdiction over the Project or Site.  Contractor 
shall provide reasonable assistance to UTA in obtaining any permits, approvals, and licenses that 
the Contract Documents expressly specify to be a UTA responsibility. 

 
2.3.2 Contractor shall perform the Work in accordance with all Legal Requirements and 

shall provide all notices applicable to the Work as required by the Legal Requirements. 
 
2.3.3 Contractor shall file a notice of commencement, a notice of completion, and other 

notices required by Utah Code Title 38 (Liens).  Contractor shall file such notices in the manner 
and within the time periods required by law. 

 
2.3.4 The Contract Price and/or Contract Time(s) will be adjusted to compensate 

Contractor for the effects of any changes in the Legal Requirements provided that such changes: 
(i) materially increase Contractor’s cost of, or time required for, the performance of the Work; and 
(ii) are enacted after the effective date of the Agreement. 

 
2.4 Construction Services. 

 
2.4.1 Contractor shall proceed with construction in accordance with the approved 

Construction Documents. 
 
2.4.2 Except to the extent that the Contract Documents expressly identify UTA 

obligations related to the Work, Contractor shall provide through itself or Subcontractors the 
necessary supervision, labor, inspection, testing, start-up, material, equipment, machinery, 
temporary utilities and other temporary facilities (whether or not expressly stated or depicted in 
the Contract Documents or Construction Drawings) to permit Contractor to complete construction 
of the Project consistent with the Contract Documents. 

 
2.4.3 Contractor is responsible for securing the Site until UTA issues a Certificate of 

Substantial Completion. 
 
2.4.4 Contractor shall perform all construction activities efficiently and with the requisite 

expertise, skill and competence to satisfy the requirements of the Contract Documents. Contractor 
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shall at all times exercise complete and exclusive control over the means, methods, sequences, 
techniques and procedures of construction. 

 
2.4.5 Contractor shall be solely responsible for initiating, maintaining and supervising all 

safety precautions and programs in connection with the Work. Contractor shall take necessary 
precautions for the safety of, and shall provide necessary protection to prevent damage, injury or 
loss to the following:  (i) all Contractor, Subcontractor, UTA employees, the public and other 
persons who may be affected thereby; (ii) all Work and all equipment and materials to be 
incorporated into the Work; and (iii) other property at the Site or adjacent thereto. Contractor shall 
comply with the minimum standards imposed by UTA’s Construction Safety and Security Program 
Manual, as updated from time to time (UTA’s Construction Safety and Security Program Manual 
is incorporated into the Contract Documents by reference). However, Contractor shall be 
responsible for all additional as necessary to comply protect persons and property and comply with 
applicable Legal Requirements related to safety. 

 
2.4.6 Contractor shall employ only Subcontractors who are duly licensed and qualified 

to perform the Work consistent with the Contract Documents.  UTA may require Contractor to 
remove from the Project a Subcontractor or anyone employed directly or indirectly by any 
Subcontractor, if UTA reasonably concludes that the Subcontractor is creating safety risks at the 
Site or quality risks to the Project. 

 
2.4.7 Contractor is responsible for the proper performance of the Work by Subcontractors 

and for any acts and omissions in connection with such performance.  Nothing in the Contract 
Documents is intended or deemed to create any legal or contractual relationship between UTA and 
any Subcontractor, including but not limited to any third-party beneficiary rights. 

 
2.4.8 Contractor shall coordinate the activities of all of its Subcontractors. If UTA 

performs other work on the Project or at the Site with separate contractors under UTA’s control, 
Contractor agrees to reasonably cooperate and coordinate its activities with those of such separate 
contractors so that the Project can be completed in an orderly and coordinated manner without 
unreasonable disruption. 

 
2.4.9 Contractor shall keep the Site reasonably free from debris, trash and construction 

wastes to permit Contractor to perform its construction services efficiently, safely and without 
interfering with the use of adjacent land areas. Upon Substantial Completion of the Work, or a 
portion of the Work, Contractor shall remove all debris, trash, construction wastes, materials, 
equipment, machinery and tools arising from the Work or applicable portions thereof to permit 
UTA to occupy the Project or a portion of the Project for its intended use. 

2.5 Quality Control, Quality Assurance, Inspection, Rejection and Correction of 
Work. 

 2.5.1  Contractor shall develop a Project-specific construction quality control plan as 
contemplated in UTA’s Quality Management Plan and Construction Quality Plan. The Contractor’s 
plan shall satisfy the minimum requirement imposed by UTA’s Construction Quality Plan and shall 
be sufficient to ensure that Work is performed in compliance with the Contract Documents. If the 
Work includes any design services, Contractor shall also develop and thereafter comply with a 



Contract 24-03819 

design quality plan that meets the minimum requirements set forth in UTA Design Quality Plan.  
UTA Quality Management Plan, Construction Quality Plan and Design Quality Plan are 
incorporated into the Contract Documents by reference. The Contractor’s plans shall be subject to 
UTA’s review and approval. 

2.5.2 Contractor shall comply with the approved quality control plan(s). Responsibilities 
shall include inspection and testing and related activities including administration, management, 
supervision, reports, record keeping and use of independent testing agencies and laboratories. 
Contractor shall provide evidence of compliance with the Contract Documents. 

2.5.3 UTA will have the right to audit and spot check the Contractor’s quality control 
procedures and documentation. This will include the Company’s right to inspect and test all Work 
at reasonable times. Contractor shall cooperate with any inspection and testing performed by UTA.  
All contractor-furnished materials and supplies shall be subject to inspection at the point of 
manufacture. 

 2.5.4 Any inspection and testing performed by UTA shall be for the sole and exclusive 
benefit of UTA. Neither inspection and testing of Work, nor the lack of same nor acceptance of the 
Work by UTA, nor payment therefore shall relieve Contractor from any of its obligations under 
the Contract Documents. 

 2.5.5 At any time prior to Substantial Completion, UTA may reject Work which fails to 
conform to the Contract Documents. Contractor shall, at its sole expense, promptly re-perform or 
correct any Work so as to conform to the requirements of the Contract. Contractor shall not be 
entitled to an adjustment to the Contract Price and/or Contract Times with respect to any corrective 
action necessary to rectify non-conforming Work.  

2.5.6 If Contractor fails to promptly remedy rejected Work, UTA may, without limiting 
or waiving any other rights or remedies it may have, self-perform (through its own forces or 
through other contractors) the necessary corrective action(s) and deduct all amounts so incurred 
from any amount then or thereafter due Contractor. 

2.6 Contractor’s Warranty.   

 2.6.1 Contractor warrants to UTA that all Work, including all materials and equipment 
furnished as part of the Work, shall be: (i) of good quality conforming to generally recognized 
industry standards; (ii) in conformance with the Contract Documents; (iii) free of defects in 
materials and workmanship; and (iv) consistent with applicable Legal Requirements. Without 
limiting the generality of the forgoing, Contractor also specifically warrants that any design, 
engineering or other professional services provided by Contractor shall be shall satisfy applicable 
professional standards of care and that all materials and that any equipment furnished as part of 
the construction shall be new (unless otherwise specified in the Contract Documents). This 
provision is not intended to limit any manufacturer’s warranty that provides UTA with greater 
warranty rights than set forth in this Section 2.6.  Contractor shall provide UTA with all 
manufacturers’ warranties upon Substantial Completion. Similarly, nothing in this Article is 
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intended to limit any other express warranties set forth in the Contract Documents or to limit any 
other warranties implied by law, custom or usage of trade.  

 2.6.2 If Contractor becomes aware of any defect in the Work, or non-conformance with 
the Contract Documents, Contractor shall give prompt written notice of that defect or non-
conformance to UTA. 

2.6.3 Except as otherwise stated in the Agreement, Contractor shall correct any Work that 
does not comply with the warranties provided above for a period of two years following the date 
of Substantial Completion. 

 2.6.4 Contractor shall, within seven (7) Days of receipt of written notice from UTA that 
the Work does not comply with the warranties provided above, take meaningful steps to commence 
corrective action, including the correction, removal, replacement or re-performance of the 
nonconforming Work and the repair of any damage to other property caused the warranty failure. 
If Contractor fails to commence the necessary corrective action within such seven (7) Day period 
(or thereafter fails to continuously and diligently pursue such corrective action to completion), 
UTA may (in addition to any other remedies provided under the Contract Documents) provide 
Contractor with written notice that UTA will self-perform (through its own forces or through other 
contractors) correction of the warranty failure at Contractor’s expense.  If UTA performs (or causes 
to be performed) such corrective action, UTA may collect from Contractor all amounts so incurred 
and Contractor acknowledges its liability to reimburse UTA for all such reasonable expenses.  If 
the nonconforming Work creates an emergency requiring an immediate response, the seven (7) 
Day period identified above shall be deemed inapplicable. 

 2.6.5 The two-year period referenced in Section 2.6.3 above only applies to Contractor’s 
obligation to correct nonconforming Work and is not intended to constitute a period of limitations 
for any other rights or remedies UTA may have regarding Contractor’s other obligations under the 
Contract Documents. 

ARTICLE 3 

Site Conditions 

3.1 Hazardous Materials. 

3.1.1 Unless otherwise expressly provided in the Contract Documents to be part of the 
Contractor’s Work, Contractor is not responsible for any Hazardous Materials encountered at the 
Site.  “Hazardous Materials” means any substance that: (i) is deemed a hazardous waste or 
substance under any environmental law; or (ii) might endanger the health of people exposed to it.   

3.1.2  If Contractor discovers at the Site any substance the Contractor reasonably believes 
to be a Hazardous Material, Contractor shall immediately stop Work in the area of the discovery 
and immediately report the discovery to UTA Project Manager.  UTA shall determine how to deal 
with the Hazardous Material, and Contractor shall resume Work in the area when directed to do so 
by UTA Project Manager.   
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3.1.3 Contractor will be entitled to an adjustment to the Contract Price and/or Contract 
Time(s) to the extent Contractor’s cost and/or time of performance have been adversely impacted 
by the presence of Hazardous Materials. 

3.1.4 The risk allocation and change provisions of Sections 3.1.1 through 3.1.3 do not 
apply to any Hazardous Materials introduced to the Site by Contractor, its Subcontractors, or 
anyone for whose acts Contractor is responsible. Those provisions also exclude Hazardous 
Materials that were properly stored and/or contained at the Site but thereafter released as a result 
of the Contractor’s negligent performance of the Work. To the extent that Hazardous Materials are 
introduced and/or released at the Site by Contractor as described above in this Section 3.1.4, then:  
(i) to the fullest extent permitted by law, Contractor shall defend and indemnify UTA from and 
against all claims, losses, damages, liabilities and expenses, including attorneys’ fees and expenses, 
arising out of or resulting from such Hazardous Materials; and (ii) Contractor shall not be entitled 
to and extension of Contract Price and/or Contract Time(s).  

3.2 Differing Site Conditions.   

3.2.1 If Contractor encounters a Differing Site Condition, Contractor will be entitled to 
an adjustment to the Contract Price and/or Contract Time(s) to the extent Contractor’s cost and/or 
time of performance have been adversely impacted by the Differing Site Condition.  “Differing 
Site Condition” means concealed or latent physical conditions at the Site that: (i) materially differ 
from the conditions indicated in the Contract Documents; and (ii) are of an unusual nature, 
differing materially from the conditions ordinarily encountered and generally recognized as 
inherent in the Work. 

3.2.2 Upon encountering a Differing Site Condition, Contractor shall provide prompt 
written notice to UTA of such condition, which notice shall not be later than five (5) Days after 
such condition has been encountered.  Contractor shall, to the extent reasonably possible, provide 
such notice before the Differing Site Condition has been substantially disturbed or altered. 

ARTICLE 4 

Payment 

4.1 Schedule of Values. 

 4.1.1 Unless required by UTA upon execution of this Agreement, within ten (10) Days of 
execution of the Agreement, Contractor shall submit for UTA’s review and approval a Schedule of 
Values for all of the Work.  The Schedule of Values will: (i) subdivide the Work into its respective 
parts; (ii) include values for all items comprising the Work; and (iii) serve as the basis for monthly 
progress payments made to Contractor throughout the Work. 

4.1.2 UTA will timely review and approve the Schedule of Values so as not to delay the 
submission of the Contractor’s first application for payment.  UTA and Contractor shall timely 
resolve any differences so as not to delay the Contractor’s submission of its first application for 
payment. 
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4.2 Application for Payment. 

4.2.1 To receive payment, Contractor shall submit to UTA an Application for Payment 
requesting payment for all Work performed as of the date of the Application for Payment. 
Contractor shall not submit Applications for Payment more often than once per month.  The 
Application for Payment must be accompanied by supporting documentation sufficient to 
establish, to UTA’s reasonable satisfaction, Contractor’s entitlement to receive payment. 

4.2.2 The Application for Payment may request payment for equipment and materials not 
yet incorporated into the Project, provided that: (i) UTA is satisfied that the equipment and 
materials are suitably stored at either the Site or another acceptable location; (ii) the equipment 
and materials are protected by suitable insurance; and (iii) immediately upon payment, UTA will 
receive ownership of the equipment and materials free and clear of all liens and encumbrances. 

4.2.3 The Application for Payment will constitute Contractor’s representation that the 
Work described therein has been performed consistent with the Contract Documents, has 
progressed to the point indicated in the Application for Payment, and that title to all materials and 
equipment will pass to UTA free and clear of all claims, liens, encumbrances, and security interests 
upon the incorporation of the materials and equipment into the Project, or upon Contractor’s 
receipt of payment, whichever occurs earlier. 

4.3 Sales Tax Exemption 

 4.3.1 Purchases of certain materials are exempt from Utah sales tax.  UTA will provide a 
sales tax exemption certificate to Contractor upon request.  UTA will not pay Contractor for sales 
taxes for exempt purchases, and such taxes should not be included in Contractor’s Application for 
Payment. 

4.4 UTA’s Payment Obligations. 

4.4.1 UTA shall pay Contractor all amounts properly requested and documented within 
thirty (30) Days of receipt of an adequately supported Application for Payment.   

4.4.2 Notwithstanding Section 4.4.1, UTA may withhold up to 5% of each payment as 
retention in accordance with Utah Code Ann. § 13-8-5.  

4.4.3  Notwithstanding Section 4.4.1, UTA may offset from such Application for Payment 
amounts any owed to UTA by Contractor pursuant to the Contract Documents. 

4.4.4 If UTA determines that Contractor is not entitled to all or part of an Application for 
Payment as a result of Contractor’s failure to meet its obligations under the Contract Documents, 
UTA will notify Contractor of the specific amounts UTA has withheld (or intends to withhold), the 
reasons and contractual basis for the withholding, and the specific actions Contractor must take to 
qualify for payment under the Contract Documents. If the Contractor disputes UTA’s bases for 
withholding, Contractor may pursue its rights under the Contract Documents, including those 
under Article 8.   
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4.5 Contractor’s Payment Obligations. 

4.5.1 Contractor shall pay Subcontractors, in accordance with its contractual obligations 
to such parties, all the amounts Contractor has received from UTA on account of their work.  
Contractor shall indemnify and defend UTA against any claims for payment and mechanic’s liens 
as set forth in Section 5.2 hereof. 

4.5.2 If the Contract Documents include Federal Clauses, the terms of those Federal 
Clauses pertaining to payment of Subcontractors supersede any conflicting terms of this Article 4. 

4.6 Substantial Completion. 

4.6.1 Contractor shall notify UTA when it believes the entire Work is Substantially 
Complete.  As used in the Contract Documents, “Substantially Complete” or “Substantial 
Completion” refers to the Contractor’s satisfactory completion of all Work in accordance with the 
Contract Documents (excluding Punchlist items) to point such that UTA may safely start-up, 
occupy or otherwise fully use the Project for its intended purposes in compliance with applicable 
Legal Requirements. The terms “Substantially Complete” or “Substantial Completion” also 
require the completion of any items of Work specifically set forth as conditions precedent to 
Substantial Completion in the Agreement. Within five (5) Days of UTA’s receipt of Contractor’s 
notice, UTA and Contractor will jointly inspect such Work to verify that it is Substantially 
Complete in accordance with the requirements of the Contract Documents.  If such Work is 
Substantially Complete, UTA shall prepare and issue a Certificate of Substantial Completion that 
will set forth: (i) the date of Substantial Completion of the Work or portion thereof; (ii) the 
remaining Punchlist items that have to be completed before Final Completion and final payment; 
and (iii) provisions (to the extent not already provided in the Contract Documents) establishing 
UTA’s and Contractor’s responsibility for the Project’s security, maintenance, utilities and 
insurance pending Final Completion and final payment.  

4.6.2 Promptly after issuing the Certificate of Substantial Completion, UTA shall release 
to Contractor all retained amounts, less an amount equal to two times the reasonable value of all 
remaining Punchlist items noted in the Certificate of Substantial Completion.  

4.6.3 Upon Contractor’s request or upon UTA’s own initiative, UTA may, in its sole 
discretion, deem a discrete segment of the Project to be Substantially Complete.  The provisions 
of Sections 4.6.1 and 4.6.2 will apply to that discrete segment of the Project.  In addition, before 
UTA may take possession of a discrete segment of the Project, UTA and Contractor shall obtain 
the consent of their sureties, insurers, and any government authorities having jurisdiction over the 
Project. 

4.6.4 Following Substantial Completion, UTA may restrict Contractor’s access to the 
Site.   UTA shall allow Contractor reasonable access to the Site in order for the Contractor to 
achieve Final Completion. 

 

 



Contract 24-03819 

4.7 Final Payment. 

4.7.1 When Contractor has achieved Final Completion of the Work, Contractor shall 
submit a Final Application for Payment. As used in the Contract Documents, “Final Completion” 
refers to the Contractor’s satisfactory completion of all Work in accordance with the Contract 
Documents including completion of Punchlist items, demobilization from the Site and the 
transmittal of all deliverables required by the Contract Documents. The Final Application for 
Payment shall include (at a minimum) the items set forth below.  

4.7.1.1  An affidavit that there are no claims, obligations or liens outstanding or 
unsatisfied for labor, services, materials, equipment, taxes or other items performed, 
furnished or incurred for or in connection with the Work which will in any way affect UTA’s 
interests; 

4.7.1.2  A general release executed by Contractor waiving, upon receipt of final 
payment, all claims, except those claims previously made in writing to UTA and remaining 
unsettled at the time of final payment; 

4.7.1.3  All as-built drawings, redlined drawings, operating manuals, warranty 
assignments and other deliverables required by the Contract Documents; and 

4.7.1.4  Certificates of insurance confirming that required coverages will remain in 
effect consistent with the requirements of the Contract Documents. 

4.7.1.5  Deficiencies in the Work discovered after Substantial Completion, whether 
or not such deficiencies would have been included on the Punchlist if discovered earlier, will be 
deemed warranty Work.  Contractor shall correct such deficiencies pursuant to Section 2.6, and 
UTA may withhold from the final payment the reasonable value of completion of the deficient 
work until that work is completed. 

ARTICLE 5 

Indemnification and Loss 

5.1  Patent and Copyright Infringement.  If the Work includes any design services, 
provisions 5.1.1 through 5.1.3 apply. 

5.1.1  Contractor shall defend any action or proceeding brought against UTA based on 
any claim that the Work, or any part thereof, or the operation or use of the Work or any part thereof, 
constitutes infringement of any United States patent or copyright, now or hereafter issued. UTA 
shall give prompt written notice to Contractor of any such action or proceeding and will reasonably 
provide authority, information and assistance in the defense of same. Contractor shall indemnify 
UTA from and against all damages and costs, including but not limited to attorneys’ fees and 
expenses awarded against UTA or Contractor in any such action or proceeding.  Contractor shall 
keep UTA informed of all developments in the defense of such actions. 

 
5.1.2  If UTA is enjoined from the operation or use of the Work, or any part thereof, as the 

result of any patent or copyright suit, claim, or proceeding, Contractor shall at its sole expense take 
reasonable steps to procure the right to operate or use the Work. If Contractor cannot so procure 
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such right within a reasonable time, Contractor shall promptly, at Contractor’s expense, either: (i) 
modify the Work so as to avoid infringement of any such patent or copyright; or (ii) replace said 
Work with Work that does not infringe or violate any such patent or copyright. 
 

5.1.3 Sections 5.1.1 and 5.1.2 above shall not be applicable to any suit, claim or 
proceeding based on infringement or violation of a patent or copyright: (i) relating solely to a 
particular process or product of a particular manufacturer specified by UTA and not offered or 
recommended by Contractor to UTA; or (ii) arising from modifications to the Work by UTA or its 
agents after acceptance of the Work 
 

5.2  Payment Claim Indemnification.  Provided that UTA is not in breach of its 
contractual obligation to make payments to Contractor for the Work, Contractor shall indemnify, 
defend and hold harmless UTA from any claims or mechanic’s liens brought against UTA or against 
the Project as a result of the failure of Contractor, its Subcontractors, or others for whose acts 
Contractor is responsible, to pay for any services, materials, labor, equipment, taxes or other items 
or obligations furnished or incurred for or in connection with the Work.  Within three (3) Days of 
receiving written notice from UTA that such a claim or mechanic’s lien has been filed, Contractor 
shall commence to take the steps necessary to discharge said claim or lien.  If Contractor fails to 
do so, UTA will have the right to discharge the claim or lien and hold Contractor liable for costs 
and expenses incurred, including attorneys’ fees. 
 

5.3 Contractor’s General Indemnification. 
 

5.3.1 Contractor, to the fullest extent permitted by law, shall indemnify, hold harmless 
and defend UTA, its officers, trustees, and employees from and against claims, losses, damages, 
liabilities, including attorneys’ fees and expenses, for bodily injury, sickness or death, and property 
damage or destruction resulting from or arising out of the negligent acts or omissions of Contractor, 
Subcontractors, anyone employed directly or indirectly by any of them or anyone for whose acts 
any of them may be liable. 
 

5.3.2 If an employee of Contractor, a Subcontractor, anyone employed directly or 
indirectly by any of them or anyone for whose acts any of them may be liable has a claim against 
UTA, its officers, directors, employees, or agents, Contractor’s indemnity obligation set forth in 
Section 5.3.1 above will not be limited by any limitation on the amount of damages, compensation 
or benefits payable by or for Contractor, Subcontractors, or other entity under any employee 
benefit acts, including workers’ compensation or disability acts. 
 

5.4 Risk of Loss.  Contractor bears all risk of loss to the Project, including materials 
and equipment not yet incorporated into the Project, until final payment is made by UTA.    
 

ARTICLE 6 

Time 
 

6.1  Obligation to Achieve the Contract Times.  Contractor shall commence 
performance of the Work and achieve the Contract Time(s) in accordance with the Contract 
Documents. The Contract Documents specify critical completion milestones with which 
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Contractor must comply. All time and schedule requirements included within the Contract 
Documents are of the essence. By executing the Agreement, Contractor confirms that the 
completion milestones in the Contract Documents are reasonable for the performance of the Work. 
Unless otherwise excused by the terms of the Contract Documents, Contractor’s failure to timely 
perform the Work in accordance with the completion milestones shall result in the assessment of 
liquidated damages (if, and to the extent, set forth in the Agreement) and (where no liquidated 
damages are provided under the Agreement or where the maximum liquidated damages available 
under the Agreement have been incurred) an event of default. 
 

6.2  Excusable Delays.  The Contract Time(s) for performance shall be equitably 
adjusted by Change Order to the extent that Contractor is actually and demonstrably delayed in 
the performance of the Work because of: (i) Differing Site Conditions (as provided in Section 3.2); 
(ii) Hazardous Materials (as provided in Section 3.1); (iii) Force Majeure Events (as defined in 
Section 1.3); (iv) changes in the Work directed by UTA (as provided in Section 7.2); (v) 
constructive changes (as provided in Section 7.3); (vi) changes in Legal Requirements (as provided 
in Section 2.3.3); (viii) a suspension without cause (as provided in Section 9.1); or (viii) UTA’s 
unexcused delay in performing any UTA obligation specified in the Contract Documents in 
accordance with the completion milestones indicated in the approved schedule.   
 

6.3  Excusable and Compensable Delays.  In addition to Contractor’s right to a time 
extension for those events set forth in Section 6.2 above, Contractor will also be entitled to an 
appropriate adjustment of the Contract Price provided, however, that the Contract Price will not 
be adjusted for delays caused by Force Majeure Events  

 
.ARTICLE 7 

 
Changes 

7.1  Change Orders. 

 7.1.1 Contractor shall not undertake any activity that materially changes the Work, or 
materially deviates from the requirements of the Contract Documents, except as authorized in this 
Article 7.  Any costs incurred by Contractor without authorization as provided in this Article 7 will 
be considered non-compensable. 

7.1.2  A Change Order is a written instrument, signed by UTA and Contractor, issued after 
execution of the Agreement, stating their agreement on a change in: (i) the scope of the Work; (ii) 
the Contract Price; and/or (iii) the Contract Time(s).   

7.1.3  All changes in the Work authorized by applicable Change Order shall be performed 
under the applicable conditions of the Contract Documents. UTA and Contractor shall negotiate in 
good faith and as expeditiously as possible the appropriate adjustments for such changes. 

7.2  UTA-Directed Changes.  UTA may direct changes in the Work.  Upon receipt of 
such direction, Contractor shall prepare an estimate of the cost and schedule impact of the change 
(if any).  Upon agreement between UTA and Contractor on the scope of the change to the Work, 
and the adjustment, if any, to the Contract Price and/or Contract Times, UTA and Contractor shall 
execute a written Change Order. 



Contract 24-03819 

7.3 Constructive Changes. 

7.3.1 To the extent that Contractor: (i) receives a written or verbal direction or proceeding 
from UTA that Contractor believes to constitute a material change to the nature, character or 
schedule of the Work and is within the general scope of the contract; and/or (ii) becomes aware of 
any circumstance or condition that expressly provides Contractor a right to a Change Order under 
the terms of the Contract Documents, then (in either case) Contractor shall deliver to UTA’s Project 
Manager written notice (hereinafter a “Potential Constructive Change Notice”) within ten (10) 
Days after Contractor becomes aware of (or should have reasonably become aware) the facts and 
circumstances which Contractor believes to give rise to a Change Order.   

7.3.2 Contractor’s failure to deliver a Potential Constructive Change Notice in a timely 
manner shall constitute a waiver of all of Contractor’s rights to a Change Order.  

7.3.3 In conjunction with the Potential Constructive Change Notice (or within 10 days 
thereafter), Contractor shall submit to UTA all supporting information and documentation 
necessary for UTA to evaluate the contractual basis for the Potential Constructive Change Notice 
and to also evaluate the equitable relief claimed by Contractor. Contractor shall promptly respond 
to all UTA inquiries about the Potential Constructive Change Notice and the supporting 
information and documentation. 

7.3.4 To the extent UTA concludes that the Potential Constructive Change Notice 
demonstrates Contractor’s entitlement to a Contract equitable adjustment, and provided that the 
parties are able to negotiate mutually agreeable equitable adjustments to the Contract Documents, 
then UTA and Contractor shall execute a written Change Order implementing the equitable 
adjustment 

7.3.5 Notwithstanding any language in Contract Documents to the contrary, Contractor is 
not authorized to expend effort on any constructive work until expressly authorized by the 
Contracts Administrator.  

7.3.6 Any Change Order implementing an equitable adjustment negotiated pursuant to this 
Article shall contain all direct, indirect, general, administrative or other costs to which Contractor 
shall be entitled and shall operate as a final accord and satisfaction of all Contractor claims related 
to the grounds for the equitable adjustment and Change Order.  

7.4 Direction or Authorization to Proceed. 

7.4.1  Prior to final agreement with respect to a Change Order, UTA may issue a Direction 
or Authorization to Proceed (“DAP”). A DAP is a written order unilaterally prepared and signed 
by UTA directing the Contractor to proceed with specified Work while Change Order negotiations 
or Claim resolution discussions continue.  UTA may issue a DAP at any time, and Contractor shall 
undertake the Work as set forth in the DAP, and in accordance with the Contract Documents. 

7.4.2  After issuance of a DAP, UTA and Contractor shall continue to negotiate in good 
faith to resolve outstanding issues expeditiously.   
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7.5  Requests for Information.  UTA shall have the right, from time to time, to issue 
clarifications to the Work of a non-material nature at any time. Contractor shall have the 
corresponding right to seek clarification with respect to ambiguous or conflicting provisions of the 
Contract Documents. Such clarifications or conflicts shall be confirmed, implemented and 
documented through a Request for Information (“RFI”) process to be developed for the Project. 
The RFI process may also be used to document minor changes in the Work do not involve an 
adjustment in the Contract Price and/or Contract Time(s) and do not materially and adversely affect 
the Work, including the design, quality, performance and workmanship required by the Contract 
Documents. 

7.6 Contract Price Adjustments. 

7.6.1  The increase or decrease in Contract Price resulting from a change in the Work will 
be subject to a detailed Cost Analysis which examines one or more of the following methods and 
factors 

7.6.1.1  Composition and derivation of Unit prices set forth in the Agreement 
or as subsequently agreed to between the parties; 

7.6.1.2  A mutually accepted lump sum properly itemized and supported by 
sufficient cost or pricing data to permit thorough evaluation by UTA; 

7.6.1.3  Costs, fees, labor and indirect rates and any other markup rates set 
forth in the Agreement; or 

7.6.1.4  If an increase or decrease cannot be agreed to as set forth in items 
7.6.1.1 through 7.6.1.3 above and UTA issues a DAP, the cost of the change of the Work shall be 
unilaterally determined by UTA using cost or price analysis which considers the reasonable 
expense and savings in the performance of the Work resulting from the change, including a 
reasonable overhead and profit rate, as may be set forth in the Agreement. 

7.6.2  If unit prices are set forth in the Contract Documents or are subsequently agreed to 
by the parties, but application of such unit prices will cause substantial inequity to UTA or 
Contractor because of differences in the character or quantity of such unit items as originally 
contemplated, such unit prices shall be equitably adjusted. 

7.6.3  Negotiations over changes in the Contract Price will be conducted using an open-
book cost-estimating process.  UTA defines “open-book” to include all elements of Contractor’s 
costs, including labor hours and rates, units and estimated quantities, unit prices, equipment 
estimates, material costs, and subcontractor costs. As a precondition to receipt of any Change Order 
or Equitable Adjustment, Contractor shall openly share all elements of cost listed above and its 
detailed cost estimate, material and subcontractor quotations and any other information used to 
compile its cost estimate. 

7.7  Disputes Regarding Change Orders.  If the parties are not able to agree as to 
whether a Change Order is warranted under the Contract Documents or cannot agree upon the 
extent of relief to be granted under a Change Order after good faith negotiations, either party may 
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refer the dispute to the Claim resolution provisions of Article 8.  Pending resolution of such Claim, 
Contractor shall proceed with the Work as directed by UTA under a reservation of rights. UTA 
shall continue to pay any undisputed payments related to such Claim. 

7.8  Emergencies.  In any emergency affecting the safety of persons and/or property, 
Contractor shall act, at its discretion, to prevent threatened damage, injury or loss. Any change in 
the Contract Price and/or Contract Time(s) on account of emergency work shall be determined as 
provided in this Article 7. 

ARTICLE 8 

Claims and Claim Resolution 

8.1  Claims. 

 8.1.1 “Claim” means any disputes between UTA and the Contractor arising out of or 
relating to the Contract Documents including any disputed claims for Contract adjustments that 
cannot be resolved in accordance with the Change Order negotiation process set forth in Article 8.  
Claims must be made by written notice.  The responsibility to substantiate claims rests with the 
party making the claim. 

 8.1.2 Unless otherwise directed by UTA in writing, Contractor shall proceed diligently 
with performance of the Work pending final resolution of a Claim, including litigation. UTA shall 
continue to pay any undisputed payments related to such Claim. 

8.2 Claim Resolution. 

 8.2.1 The parties shall attempt in good faith to resolve promptly through negotiation any 
Claim arising out of or relating to the Contract Documents. If a Claim should arise, UTA’s Project 
Manager and Contractor’s Project Manager will meet at least once to attempt to resolve the Claim.  
For such purpose, either may request the other to meet within seven (7) Days of the date the Claim 
is made, at a mutually agreed upon time and place. 

8.2.2 If UTA’s Project Manager and Contractor’s Project Manager are not able to resolve 
the Claim within fourteen (14) Days after their first meeting (or such longer period of time as may 
be mutually agreed upon), either party may request that UTA’s Senior Representative and the 
Contractor’s management representative (“Contractor’s Management Representative”) meet at 
least once to attempt to resolve the Claim. 

8.2.3 If the Claim has not been resolved within sixty (60) Days of the date the Claim is 
made, either party may refer the Claim to non-binding mediation by sending a written mediation 
request to the other party.  In the event that such a request is made, the Parties agree to participate 
in the mediation process.  Non-binding mediation of claims or controversies under the Contract 
Documents shall be conducted by a professional mediator that is mutually acceptable to and agreed 
upon by both parties (the “Mediator”). The parties and the Mediator may join in the mediation any 
other party necessary for a mutually acceptable resolution of the Claim.  The mediation procedure 
shall be determined by the Mediator in consultation with the parties.  The fees and expenses of the 
Mediator shall be borne equally by the parties. 
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 8.2.4  If the Claim is not resolved within thirty (30) days after the commencement of 
mediation, or if no mediation has been commenced within one hundred and twenty (120) days of 
the date the Claim is made, either party may commence litigation to resolve the Claim.  The 
exclusive forum for any such litigation is the Third District Court in and for Salt Lake County, 
Utah. 

ARTICLE 9 

Suspension and Termination 

9.1  UTA’s Right to Stop Work. 

9.1.1  UTA may, without cause and for its convenience, order Contractor in writing to stop 
and suspend the Work.  Such suspension shall not exceed one hundred and twenty (120) 
consecutive Days or aggregate more than two hundred and forty (240) Days during the duration 
of the Project. In the event a suspension continues longer than the above-referenced periods, 
Contractor shall have the right to terminate the Agreement. Any such termination shall be 
considered to be a termination for convenience by UTA. 

9.1.2  If a suspension is directed by UTA without cause, Contractor shall be entitled to 
seek an adjustment of the Contract Price and/or Contract Time(s) if its cost or time to perform the 
Work has been adversely impacted by any suspension or stoppage of the Work by UTA. 

9.1.3 In addition to its rights under Section 9.3, UTA shall have the right to order a 
suspension for cause if the Work at any time ceases to comply with the workmanship, safety, 
quality or other requirements of the Contract Documents or any Legal Requirements. Contractor 
shall not be entitled to seek an adjustment the Contract Price and/or Contract Time(s) with regard 
to any such suspension. 

9.2  UTA’s Right to Terminate for Convenience.  Upon written notice to Contractor, 
UTA may, for its convenience and without cause, elect to terminate this Agreement.  In such event, 
UTA shall pay Contractor for the following: 

9.2.1  All Work satisfactorily completed or commenced and in process as of the effective 
date of termination; 

9.2.2 The reasonable and demonstrable costs and expenses attributable to such 
termination, including demobilization costs and amounts due in settlement of terminated contracts 
with Subcontractors; and 

9.2.3 The fair and reasonable sums for overhead and profit on the sum of items 9.2.1.1 
and 9.2.1.2 above.  UTA shall not be liable for anticipated profits, costs or overhead based upon 
Work not yet performed as of the date of termination. 

9.3 UTA’s Right to Terminate for Cause; Other Remedies for Default. 

9.3.1  Subject to the cure provision of Section 9.3.2 below and other limitations set forth 
in these General Conditions, Contractor shall be in default of its obligations under the Contract 
Documents if Contractor:  (i) fails to provide a sufficient number of skilled workers; (ii) fails to 
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supply the materials required by the Contract Documents; (iii) fails to comply with applicable 
Legal Requirements; (iv) fails to timely pay its Subcontractors without proper cause; (v) makes a 
materially false or misleading representation or certification in conjunction with the Contract 
Documents; (vi) fails to prosecute the Work with promptness and diligence to ensure that the Work 
is completed by the Contract Time(s), as such times may be adjusted; (vii) fails to satisfy any 
guaranteed interim or completion milestone set forth in the Contract Documents; or (viii) fails to 
perform any other material obligations under the Contract Documents.  In any such event, UTA 
(in addition to any other rights and remedies provided in the Contract Documents or by law) shall 
have the rights set forth in Sections 9.3.2 through 9.3.5 below. 

9.3.2  Upon the occurrence of an event of default set forth in Section 9.3.1 above, UTA 
may provide written notice to Contractor that it intends to terminate the Agreement (in whole or 
in part) or pursue other available remedies unless the grounds for default are cured within ten (10) 
Days of Contractor’s receipt of such notice. If Contractor fails to cure the grounds for default 
within such period, then UTA may declare the Agreement, or portions of the Agreement, 
terminated for default by providing written notice to Contractor of such declaration; provided, 
however, that to the extent that an item included is the notice of default and demand for cure is 
capable of cure, but not within the ten-Day cure period, then the Agreement shall not be terminated 
so long as Contractor commences actions to reasonably cure such breach within the 10-Day cure 
period and thereafter continuously and diligently proceeds with such curative actions until 
completion (such additional period not to exceed 45 Days).  UTA may terminate the Agreement 
without opportunity to cure if the breach involves the Contractor’s material failure to comply with 
any Legal Requirements pertaining to safety or environmental compliance. 

9.3.3 Upon the continuance of a breach described in Section 9.3.1 for more than ten (10) 
Days following delivery of written notice to Contractor (and regardless of whether the Agreement, 
or any portion hereof, has been terminated as provided above), UTA shall be entitled to self-
perform (through its own forces or through other contractors) the corrective action necessary to 
cure Contractor’s event of default and deduct all costs so incurred from any amount then or 
thereafter due to Contractor. 

9.3.4 Upon the continuance of a breach described in Section 9.3.1 for more than ten (10) 
Days following delivery of written notice to Contractor (and regardless of whether the Agreement, 
or any portion hereof, has been terminated as provided above), UTA shall be entitled to seek 
performance by any guarantor of Contractor’s obligations hereunder or draw upon any surety or 
security provided for in the Contract Documents. 

9.3.5  Upon declaring the Agreement terminated pursuant to Section 9.3.2 above, UTA 
may enter upon the premises and take possession, for the purpose of completing the Work, of all 
materials, equipment, scaffolds, tools, appliances and other items thereon, which have been 
purchased or provided for the performance of the Work, all of which Contractor hereby transfers, 
assigns and sets over to UTA for such purpose, and to employ any person or persons to complete 
the Work and provide all of the required labor, services, materials, equipment and other items. In 
the event of such termination, Contractor shall not be entitled to receive any further payments 
under the Contract Documents until the Work shall be finally completed in accordance with the 
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Contract Documents.  At such time, if the unpaid balance of the Contract Price exceeds the cost 
and expense incurred by UTA in completing the Work, such excess shall be paid by UTA to 
Contractor.  If UTA’s cost and expense of completing the Work exceeds the unpaid balance of the 
Contract Price, then Contractor shall pay the difference to UTA. Such costs and expenses include 
not only the cost of completing the Work, but also losses, damages, costs and expenses, including 
attorneys’ fees and expenses, incurred by UTA in connection with the reprocurement and defense 
of claims arising from Contractor’s default. 

9.3.6 All rights and remedies set forth in the Contract Documents are cumulative, and 
unless otherwise specifically provided in the Contract Documents are not exclusive of any other 
rights or remedies that may be available, whether provided by law, equity, statute, in any other 
agreement between the Parties or otherwise. Upon the occurrence of any such default, following 
the applicable process described in this Article, UTA shall be entitled to pursue any and all other 
rights and remedies, including without limitation damages, that UTA may have against Contractor 
under the Contract Documents or at law or in equity. 

9.3.7 If UTA improperly terminates the Agreement for cause, the termination for cause 
will be converted to a termination for convenience in accordance with the provisions of Section 
9.2 above. 

 
9.4 Bankruptcy of Contractor. 

 
9.4.1  If Contractor institutes or has instituted against it a case under the United States 

Bankruptcy Code, such event may impair or frustrate the Contractor’s ability to perform its 
obligations under the Contract Documents. Accordingly, should such event occur: 

9.4.2 Contractor, its trustee or other successor, shall furnish, upon request of UTA, 
adequate assurance of the ability of the Contractor to perform all future material obligations under 
the Contract Documents, which assurances shall be provided within ten (10) Days after receiving 
notice of the request; and  

9.4.3 Contractor shall file an appropriate action within the bankruptcy court to seek 
assumption or rejection of the Agreement within sixty (60) Days of the institution of the 
bankruptcy filing and shall diligently prosecute such action. If Contractor fails to comply with its 
foregoing obligations, UTA shall be entitled to request the bankruptcy court to reject the 
Agreement, declare the Agreement terminated and pursue any other recourse available to UTA 
under this Article 9. 

9.4.4 The rights and remedies under Section 9.4.1 above shall not be deemed to limit the 
ability of UTA to seek any other rights and remedies provided by the Contract Documents or by 
law, including its ability to seek relief from any automatic stays under the United States Bankruptcy 
Code. 
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ARTICLE 10 

Value Engineering 

10.1 Value Engineering Change Proposals.   

10.1.1 A Value Engineering Change Proposal (“VECP”) is a proposal developed, 
prepared, and submitted to UTA by the Contractor, which reduces the cost of the Work without 
impairing essential functions or characteristics of the Project, as determined by UTA in its sole 
discretion.  UTA encourages Contractor to submit VECPs whenever it identifies potential savings 
or improvements.  UTA may also request the Contractor to develop and submit a specific VECP. 

10.1.2 In determining whether a VECP will impair essential functions or characteristics of 
the Project, UTA may consider: (i) relative service life; (ii) maintenance effort and frequency; (iii) 
environmental and aesthetic impacts; (iv) system service; (v) effect of other system components; 
and (vi) other issues as UTA deems relevant.  A VECP must not be based solely on a change in 
quantities. 

10.1.3 Contractor must include the following information in any VECP:  

10.1.3.1  A narrative description of the proposed change, 

10.1.3.2  A discussion of differences between existing requirements and the proposed 
change, together with advantages and disadvantages of each changed item; 

10.1.3.3  A complete cost analysis, including the cost estimate of any additional 
rights-of-way or easements required for implementation of the VECP; 

10.1.3.4  Justification for changes in function or characteristics of each item and 
effect of the change on the performance on the end item; 

10.1.3.5  A description of any previous use or testing of the proposed approach and 
the conditions and results.  If the VECP was previously submitted on another UTA project, 
the Contractor shall indicate the date, contract number, and the action taken by UTA;  

10.1.3.6  Costs of development and implementation; and 

10.1.3.7  Any additional information requested by UTA, which must be provided in 
a timely manner. 

10.2 Review and Approval of VECPs 

10.2.1 Upon receipt of a VECP, UTA shall process it expeditiously, but will not be liable 
for any delay in acting upon any VECP.  Contractor may withdraw all or part of any VECP at any 
time prior to approval by UTA, but shall, in any case, be liable for costs incurred by UTA in 
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reviewing the withdrawn VECP, or part thereof.  In all other situations, each party will bear its 
own costs in connection with preparation and review of VECPs. 

10.2.2 UTA may approve in whole or in part any VECP submitted.  The decision of UTA 
regarding rejection or approval of any VECP will be at the sole discretion of UTA and will be final 
and not subject to appeal.  Contractor will have no claim for any additional costs or delays resulting 
from the rejection of a VECP, including development costs, loss of anticipated profits, or increased 
material or labor costs 

10.3 Cost Savings.  UTA will be the sole beneficiary of any cost savings realized from 
a VECP submitted during the design scope of the Agreement. Any savings resulting from an 
approved VECP submitted after the design has been released for construction will accrue to the 
benefit of UTA and Contractor on a 50/50 cost sharing basis.   

10.4 Ownership of VECPs.  All approved or disapproved VECPs will become the 
property of UTA and must contain no restrictions imposed by Contractor on their use or disclosure.  
UTA retains the right to use, duplicate, and disclose, in whole or in part, any data necessary for the 
utilization of the VECP on any other projects without any obligation to Contractor.  This provision 
is not intended to deny rights provided by law with respect to patented materials or processes. 

ARTICLE 11 

Health Insurance 

11.1 Insurance Coverage for Employees. 
 

11.1.1 If the Contract Price is $2,000,000 or more, Contractor shall, prior to the effective 
date of the Agreement, demonstrate to UTA that Contractor has and will maintain an offer of 
qualified health insurance coverage (as defined by Utah Code Ann. § 17B-2a-818.5) for the 
Contractor’s employees and the employee’s dependents during the duration of the Contract. 
 

11.2.1 If the Contractor enters into any subcontracts under the Contract Documents in an 
amount of $1,000,000 or more, then Contractor shall also demonstrate to UTA that such 
subcontractor(s) have and will maintain an offer of qualified health insurance coverage for the 
subcontractor’s employees and the employee’s dependents during the duration of the subcontract 

ARTICLE 12 

Miscellaneous 

12.1 Confidential Information. “Confidential Information” means information that 
is determined by the transmitting party to be of a confidential or proprietary nature and: (i) the 
transmitting party identifies in writing as either confidential or proprietary; (ii) the transmitting 
party takes steps to maintain the confidential or proprietary nature of the information; and (iii) the 
document is not otherwise available in or considered to be in the public domain. To the extent 
permitted by law (including specifically UCA Title 63G Chapter 2), the receiving party shall 
maintain the confidentiality of the Confidential Information and shall use the Confidential 
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Information solely in connection with the Project. The parties agree that the Agreement itself 
(including all incorporated Contract Documents) does not constitute Confidential Information 

12.2  Prohibited Interest.  No member, officer, agent, or employee of UTA during his 
or her tenure or for one year thereafter shall have any interest, direct or indirect, including 
prospective employment by, Contractor or the proceeds under the Contract Documents without 
specific written authorization by UTA. 

12.3 Assignment.  Contractor acknowledges that the Work to be performed by 
Contractor is considered personal by UTA. Contractor shall not assign or transfer its interest in the 
Contract Documents without prior written approval by UTA. 

12.4  Successors.  Contractor and UTA intend that the provisions of the Contract 
Documents are binding upon the parties, their employees, agents, heirs, successors and permitted 
assigns. 

12.5  Governing Law.  The Agreement and all Contract Documents are governed by the 
laws of the State of Utah, without giving effect to its conflict of law principles.  Actions to enforce 
the terms of this Agreement may only be brought in the Third District Court for Salt Lake County, 
Utah. 

12.6  Severability.  If any provision or any part of a provision of the Contract Documents 
is finally determined to be superseded, invalid, illegal, or otherwise unenforceable pursuant to any 
applicable Legal Requirements, such determination shall not impair or otherwise affect the 
validity, legality, or enforceability of the remaining provision or parts of the provision of the 
Contract Documents, which shall remain in full force and effect as if the unenforceable provision 
or part were deleted. 

12.7  No Waiver.  The failure of either Contractor or UTA to insist, in any one or more 
instances, on the performance of any of the obligations required by the other under the Contract 
Documents shall not be construed as a waiver or relinquishment of such obligation or right with 
respect to future performance. 

12.8  Headings.  The headings used in these General Conditions, or any other Contract 
Document, are for ease of reference only and shall not in any way be construed to limit or alter the 
meaning of any provision. 

12.9  Amendments.  The Contract Documents may not be changed, altered, or amended 
in any way except in writing signed by a duly authorized representative of each party. 

 


